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TheStatus of Arbitral AdjudicationinIslamic Law from the Perspective
of Both Sunniand Shia Schools

Morteza Delbarian' ®

Abstract

An "arbitral judge" (gadr tahkim) is a term in judicial jurisprudence that is used in
contrast to a "state-appointed judge" (gadi mansub). The disputing parties appoint the
formertoadjudicate betweenthem.

One of the problems that the judicial system faces today is the accumulation of a
large number of cases in the courts for review and issuance of verdicts, which requires
a great deal of time for the officials in charge to examine each of the claims. In order to
solve this problem, what has been raised in jurisprudence by Shia and Sunni jurists is
the institution of arbitral adjudication. There are differences of opinion among Islamic
jurists regarding the legitimacy of arbitral adjudication, and this has caused some to
believe in the legitimacy of this type of adjudication, some to believe in its illegitimacy,
and others To believe in differentiating between the time of the presence and absence
of the infallible Imam (j). In this paper, an attempt has been made to present various
jurisprudential theories to solve the aforementioned problem. The novelty of this article
canbe considered as the comparative examination of the theories along with the evidence
of each in Imami and Sunni jurisprudence. In this paper, the legitimacy of this institution
of adjudication in the era of absence and in the Islamic government for the realization of
people's rights has been proven; also, what canfirms the theory of the legitimacy of the
institution of arbitral adjudication is the conformity of this theory with the general goals
and purposes of the Lawgiver, including the Preservation of social system and the interest
of the Islamic community, and the non-violation of people's rights and the realization of
peoplesrightinthe eraofabsence.

Keywords: Arbitrator, Judicial Jurisprudence, Legitimacy of Arbitral Adjudication,
Jurisprudential Theories.
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