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The same methods of Compensating Damages Arising from Breach of
Contractual Obligations in Imamiand Hanafi Jurisprudence

Hourieh Khodaei'

& Abstract

The increasing volume of economic transactions has transformed the proper
execution of contracts into a fundamental principle, obligating each party to fulfill the
commitments arising from the contract. It is possible that, for various reasons, one
party may fail to fulfill their obligations, in which case a breach has occurred, and the
resulting damage must be compensated to the obligee, restoring the aggrieved party to
the position of contract performance. Legislation in any economic system has foreseen
methods for compensating damages resulting from the conclusion of a contract. In
this paper, the common methods of compensating damages arising from breach of
contractual obligations are examined and then evaluated from the perspective of Imami
and Hanafi jurisprudence, specifically which of the methods restores the aggrieved
party to their original position. Using a library research method, this study carefully
examines the common jurisprudential foundations of the two viewpoints in two sections:
financial damages and moral damages, relying on jurisprudential sources. The result of
this research shows that the method of mandating the fulfillment of the same identical
obligation in a sales contract is a suitable solution for compensating damages in both
views, and in case of loss of the object of the transaction, its equivalent must be paid to
the obligee.

Keywords: Contractual Obligations, Breach of Contract, Compensation for Damages,
Guarantee.
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Research Article

criterionism for Determining the quorumand Gender of intermediary
Witnesses; A Comparative Analysis of Imamiand SunniJurisprudence

Sayyed MahdiMirdadashi’ 0
AliKeshavarz?2 ©®
Sayyed Amir Dabiri3

@ Abstract

The issue of the number and gender of witnesses in intermediary testimony (shahada
ala al-shahada) is a matter of disagreement in Islamic jurisprudence. While Islamic jurists
have described the nature of secondary testimony in explaining its related rulings, none
have been able to present an independent and comprehensive definition encompassing
the effects and rulings associated with it. This raises the central question: "What is the
relationship between the nature of secondary testimony and the determination of its
effects and rulings? "Examining the findings and descriptions of Islamic jurists on these
issues can facilitate a comparison between Imami and Sunni jurisprudence and identify the
best approach to defining the nature of secondary testimony. In this context, understanding
of apparent meanings the affirmative nature of secondary testimony, as well as its proxy
and deputy position nature, can justify one of the effects associated with it. This article
explores a differentiating theory based on the justification of the basis through *taabbud*
(unquestioning acceptance) of the effect, namely, the necessity of observing the nisab
(quorum) of twojust witnesses without considering their difference, and also thejustification
of the effect through ta'abbud based on one of the three basis considered, which are used
to clarify the Topical scope of the admissibility of women's testimony as a novel finding. This
theory can address the gap in thoughts of Islamic juririsprudence regarding the undeniable
necessity of observing two just witnesses without considering their difference, as well as the
Instabilityin the scope of the admissibility of wormen's testimony,.

Keywords: Number of Witnesses, Difference in Secondary Testimony, Testimony of
Women, Basis of Testimony, Shiaand Sunni.
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TheStatus of Arbitral AdjudicationinIslamic Law from the Perspective
of Both Sunniand Shia Schools

Morteza Delbarian' ®

Abstract

An "arbitral judge" (gadr tahkim) is a term in judicial jurisprudence that is used in
contrast to a "state-appointed judge" (gadi mansub). The disputing parties appoint the
formertoadjudicate betweenthem.

One of the problems that the judicial system faces today is the accumulation of a
large number of cases in the courts for review and issuance of verdicts, which requires
a great deal of time for the officials in charge to examine each of the claims. In order to
solve this problem, what has been raised in jurisprudence by Shia and Sunni jurists is
the institution of arbitral adjudication. There are differences of opinion among Islamic
jurists regarding the legitimacy of arbitral adjudication, and this has caused some to
believe in the legitimacy of this type of adjudication, some to believe in its illegitimacy,
and others To believe in differentiating between the time of the presence and absence
of the infallible Imam (j). In this paper, an attempt has been made to present various
jurisprudential theories to solve the aforementioned problem. The novelty of this article
canbe considered as the comparative examination of the theories along with the evidence
of each in Imami and Sunni jurisprudence. In this paper, the legitimacy of this institution
of adjudication in the era of absence and in the Islamic government for the realization of
people's rights has been proven; also, what canfirms the theory of the legitimacy of the
institution of arbitral adjudication is the conformity of this theory with the general goals
and purposes of the Lawgiver, including the Preservation of social system and the interest
of the Islamic community, and the non-violation of people's rights and the realization of
peoplesrightinthe eraofabsence.

Keywords: Arbitrator, Judicial Jurisprudence, Legitimacy of Arbitral Adjudication,
Jurisprudential Theories.
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Research Article

Analysis of the Point of Dispute Between Imamiand SunniJurisprudence
inthe Contract of Guarantee

Mohammad Amin Kabiri' @

@ Abstract

The contract of guarantee (aqd al-daman) is a fundamental contract governing legal
relationships between individuals and legal entities. Imami jurisprudence is understood
to uphold the doctrine of nagl al-dhimmah ila al-dhimmah (transfer of obligation) in the
issue. This contrasts with Sunni jurisprudence, which advocates damm al-dhimmah
ila al-dhimmah (addition of obligation). The latter implies that the creditor has the right
to demand fulfillment from both the guarantor and the original debtor concurrently.
However, the precise point of contention

between these two perspectives warrants closer scrutiny. This will be clarified by
examiningthe various possibleinterpretations of theissue.

Each of these interpretations finds support within the body of textual evidence
presented by jurists of both traditions. Furthermore, upon closer examination, it becomes
evident that the very nature of damm al-dhimmah ila al-dhimmah, along with its specific
details, is a subject of internal debate within Sunni jurisprudence itself. Similarly, Imami
jurists have presented differing understandings of this concept.

This research aims, firstly, to conduct a precise examination of the concept of damm
al-dhimmah ila al-dhimmah within Sunni jurisprudence; secondly, to critically analyze
the varyinginterpretations offered by Imamijurists; and finally, to present a coherent and
well-founded depiction of the actual point of dispute concerning nagl al-dhimmah and
damm al-dhimmah.

Keywords: Contract of Guarantee, Nagl al-Dhimmah Il@ al-Dhimmah, Damm al-
DhimmahIlaal-Dhimmah, Imami, Sunni.
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The Evolution of Structural Studies of Islamic Jurisprudence (Figh) in
Imami Shi‘ismand Sunnilslam

Sayyed Muhammad Razi Asef Agah'®

& Abstract

The structure of Islamic Jurisprudence (Figh) is a subject within the realm of the Philosophy
of Figh (Falsafat al-Figh). To date, no independent scholarly article has been dedicated to the
study of the evolution of the structure of Figh. Just as the discipline of Figh has undergone various
evolutions throughout past centuries, the structure of this discipline has also experienced
diverse transformations. This article, employing a descriptive-analytical method, seeks to
comparatively examine and elucidate the course of evolution and structural transformations
of Figh from its inception to the present dav. This article intends to articulate the evolution of
comparative structural studies of Figh within two general frameworks: structural studies
and typological schemes of evolution in the structure of Figh knowledge. The contribution of
this article is to elucidate the structural evolutions in Imami Shii and Sunni Figh, which will be
presentedinsummary below.

Structural study (Sakhtar-pazhuhi) is applied, at least, to two types of studies: structural
analysis (Sakhtar-shenasi) and structural organization (Sakhtar-bandi). Structural
analysis of Figh has not witnessed much evolution. However, among the Imami Shia,
Shahid al-Awwal initiated these discussions in the 8th century AH, and among the Sunnis,
Muhammad al-Amili did so in the same century. Structural analysis discussions, after
passing through three phases—criteria design, subsequent stagnation, and a renewed
phase of criteria design—reached their zenith in the 15th century AH. The evolutions in
structural organization of Figh have been more significant compared to other sciences. This
structuralorganization,among the Imami Shi'a, was initiated by Halabiin the 5th century AH,
and among the Sunnis by al-Ghazaliin the 6th century AH. It continued through four stages:
emergence, consolidation, stagnation,andrevival of structural organization.

Keywords: Philosophy of Figh, Structure of Islamic Jurisprudence (Figh), Evolution of the
Structure of Figh, Classification of Figh (Tabwib Figh), Structural Study (Sakhtar-pazhuhi),
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TheRole of Lexical Ambiguity in the Formation of the words of
jurisprudential versesin the genesis of jurisprudential views

Morteza Yaghoubkhani'

@ Abstract

Lexical ambiguity in the form of words has the potential to convey diverse and varied
meanings the audiences, And be the source of source of the emergence of Islamic views,
especially inthe realm of jurisprudence. This paper, while introducing and recognizing the
semantic dimensions of lexical ambiguity in the form of words in the verses of Islamic
law, using the method The Islamic traditional research method of referring to the holy
Quran and sayings and biography resources of Ahl al Bayt( P.b.u.h), seeks to answer the
question: What role does the lexical ambiguity of the form of wordsin the verses of Islamic
law play in the emergence of Different jurisprudentialideas? This research, by examining
the lexical ambiguity in the form of the words: "tahar" (Pure and purifying), "najis' (impure),
"mahid" (menstruation), and "gawwamuan' (maintainers), has reached these findings: The
lexical ambiguity of the word of "tahur" has led to the emergence of the view of accepting
or not accepting the purifying effect of water; the lexical ambiguity of the word "najis"
plays a role in the nature of the impurity of polytheists; the lexical ambiguity of the word
of "mahid"is involved in how marital relations are during the menstrual period of women;
and also the lexical ambiguity of the word of "gawwamun'is effective in the limits of men's
duties. These four mentioned words have become the source of the emergence and
difference ofjurisprudential views.

Keywords: Lexical Ambiguity, Verses of Islamic Law, Word Form, Polysemy.
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